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DETAILED ACTION 

Response to Arguments 
1 . Applicant's arguments filed August 2, 2006 have been fully considered but they are not 
persuasive. 

Specifically, applicant argues (pages 5-6) that Pinard does not teach calculating an 
indication of available data rate based on RSSI as recited in applicant's claim 1 . However, as 
discussed in the previous office action, and repeated herein, Pinard teaches teaches ascertaining 
for association with an alternative access point (e.g., see col. 2, lines 49-59 regarding 
"associating with the most eligible access point at the highest data rate") includes calculating an 
indication of available data rate (e.g., see col. 5, lines 26-31 regarding "evaluation of the signal 
quality ... at the highest data rate"; see also col. 10, lines 13-18 regarding "recognizing the data 
rate") based at least in-part on signal strengths of transmissions from the current and alternative 
access points (e.g., see col. 5, line 59 - col. 7, line 36 regarding determining the RSSI of 
responses and, particularly, see col. 7, lines 26-31 regarding only associating with an access 
point if the signal strength for the access point at the selected highest data rate is of greater 
magnitude than the current access point signal strength). Furthermore, Pinard inherently requires 
such calculation, reciting, "at each data rate the mobile unit evaluates and considers the most 
eligible access point in the following manner: As each probe packet response (PPR) is received 
16 the signal quality of the response is measured by determining the received signal strength 
indication (RSSI) 17" (col. 5, lines 59-64), and by indicating that an eligible group of access 
points having one of the particular data rates is selected, or made available, based upon the RSSI 
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value (e.g., see col. 6., lines 20-25). Accordingly, applicant's argument is not persuasive because 
Pinard teaches the aforementioned limitation of applicant's claim 1. 

Claim Rejections - 35 USC §103 

2. The following is a quotation of 35 U.S.C 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 1 02 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

3. Claims 1-5 are rejected under 35 U.S.C. 103(a) as being unpatentable over U.S. Patent 
Application Publication No. US 2003/0036374 by English et al. in view of U.S. Patent No. 
6,580,700 to Pinard et al. 

Regarding claim 1, English teaches a method for use by a wireless device (e.g., mobile 
node 902a, see FIGS. 9 and 10) in a wireless communications environment, the method 
comprising the steps of: associating the wireless device with a current access point on a first 
channel (e.g., see paragraph 0170, particularly lines 9-17 regarding mobile node 902a associating 
with one of access points 904a or 904b, inherently comprising one or more respective channels 
within respective radio coverage areas 1012 and 1014; see also paragraphs 0076, 0100, 0141 and 
0163 regarding channels); ascertaining, by the wireless device, whether the wireless device 
should attempt to associate with an alternative access point operating on a second channel (e.g., 
see paragraph 0170, particularly lines 9-17 regarding mobile node 902a makes the decision of 
which access point 904a or 904b to associate with); and requesting association with the 
alternative access point if it is ascertained that the wireless device should attempt to associate 
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with the alternative access point (e.g., see paragraph 0180 regarding the handoff of 
communications to a new access point; see also generally paragraphs 0146-0181). 

However, English may not specifically disclose the ascertaining includes calculating an 
indication of available data rate based at least in-part on signal strengths and supported 
technology. 

Pinard, like English, also teaches a method for use by a wireless device for associating 
with access points (e.g., see abstract and col. 2, line 36 - col. 3, line 36). Further, Pinard 
specifically teaches ascertaining for association with an alternative access point (e.g., see col. 2, 
lines 49-59 regarding "associating with the most eligible access point at the highest data rate") 
includes calculating an indication of available data rate (e.g., see col. 5, lines 26-31 regarding 
"evaluation of the signal quality ... at the highest data rate"; see also col. 10, lines 13-18 
regarding "recognizing the data rate") based at least in-part on signal strength of transmission 
from the alternative access point (e.g., see col. 5, line 59 - col. 7, line 36 regarding determining 
the RSSI of responses and, particularly, see col. 7, lines 26-31 regarding only associating with an 
access point if the signal strength for the access point at the selected highest data rate is of 
greater magnitude than the current access point signal strength), and at least in-part on 
technology supported by the alternative access point (e.g., see col. 7, line 38 - col. 9, line 60, and 
particularly, see col. 9, lines 10-23 regarding responses "specif[y] the rates that the AP can 
support", e.g., either 1Mbit or 2Mbit technology as described in the remaining portion of the 
aforementioned citation to cols. 7-9). Additionally, the teachings of Pinard provide access point 
association with improved selection of an optimum access point (e.g., see col. 2, lines 26-35). 
Thus, at the time of the invention it would have been obvious to one of ordinary skill in the art to 
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apply the access point association teachings of Pinard to the access point association method of 
English in order to provide access point association with improved selection of an optimum 
access point (e.g., see col. 2, lines 26-35). 

Regarding claim 2, English teaches automatically collecting, by the wireless device, 
information about alternative access points operating on other channels (e.g., see paragraph 01 78 
regarding mobile node 902 being informed about information regarding access points 904a, 904b 
and 904c; and also paragraphs 0076, 0100, 0141 and 0163 regarding channels). 

Regarding claim 3, Pinard teaches ascertaining further includes the step of determining 
that the wireless device should attempt to associate with the alternative access point if the 
alternative access point has a greater indicated available data rate than the current access point 
(e.g., see col. 5, lines 26-31 regarding selecting the "highest data rate" for association and see 
col. 7, lines 26-31 regarding not associating with an alternative access point if the alternative 
access point is the same data rate with similar signal strength as the current access point). As 
discussed above, the teachings of Pinard provide access point association with improved 
selection of an optimum access point (e.g., see col. 2, lines 26-35). Thus, at the time of the 
invention it would have been obvious to one of ordinary skill'in the art to apply the access point 
association teachings of Pinard to the access point association method of English in order to 
provide access point association with improved selection of an optimum access point (e.g., see 
col. 2, lines 26-35). 

Regarding claim 4, English in view of Pinard teach the method discussed above regarding 
claim 3, and further, English teaches calculating a first biased distance between the wireless 
device (e.g., mobile node 902) and the current access point based on "x" samples (e.g., see 
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paragraphs 0167-0168 and 0175 regarding the impulse radio unit 1016 within mobile node 902 
triangulating the current position of the mobile node 902, inherently comprising three or more 
samples); and calculating a second biased distance between the wireless device and the 
alternative access point operating on the second channel based on "y" samples (e.g., see 
paragraphs 0175-0180 regarding mobile node 902 estimating such a distance by comparing the 
current position of the mobile node 902 with a map generated in step 1 104 of FIG. 1 1 which 
comprises the position of a different access point such as 904b or 904c) where "y" (e.g., known 
position of mobile node 902 and known position of access point 904b) is less than "x" (e.g., three 
of more samples for triangulating the current position of mobile node 902). Also, as discussed 
above, Pinard teaches ascertaining further includes the step of determining that the wireless 
device should attempt to associate with the alternative access point if the alternative access point 
has a greater available data rate than the current access point (e.g., see col. 5, lines 26-31 
regarding selecting the "highest data rate" for association and see col. 7, lines 26-31 regarding 
not associating with an alternative access point if the alternative access point is the same data 
rate with similar signal strength as the current access point). As discussed above, the teachings 
of Pinard provide access point association with improved selection of an optimum access point 
(e.g., see col. 2, lines 26-35). Thus, at the time of the invention it would have been obvious to 
one of ordinary skill in the art to apply the access point association teachings of Pinard to the 
access point association method of English in order to provide access point association with 
improved selection of an optimum access point (e.g., see col. 2, lines 26-35). 

Regarding claim 5, English teaches sending a message to the alternative access point 
operating on the second channel (e.g., see paragraph 0171 regarding mobile node 902a deciding 
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to associate with a different access point and handing off communications to the different access 
point after authenticating with the different access point). 



Double Patenting 

4. The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. See In re Goodman, 1 1 F.3d 1 046, 29 USPQ2d 201 0 (Fed. 
Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re Van Ornum 686 
F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 
1970); and, In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

5. A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) may be used to 
overcome an actual or provisional rejection based on a nonstatutory double patenting ground 
provided the conflicting application or patent is shown to be commonly owned with this 
application. See 37 CFR 1 . 1 30(b). 

6. Effective January 1 , 1 994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 

CFR 3.73(b). 

7. Claims 1 -5 are provisionally rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claims 1-6 of copending 
Application Nos. 10/780,775; 10/780,804; 10/781,121; 10/781,214; 10/78J,250; and 10/781,284. 
Although the conflicting claims are not identical, they are not patentably distinct from each other 
because each recite either identical or substantially the same limitations. 

Specifically, at the time of filing, Application No. 10/780,775 comprises independent 
claim 1 which is essentially just a broader version of claim 1 of the instant application, whereby 
the primary difference is that the latter application refers to "transmission power level" while the 
instant application refers to "signal strength of transmissions". At the time of the invention it 
would have been obvious to one of ordinary skill in the art to select ascertaining based upon 



transmission power level instead of ascertaining based upon signal strength of transmissions 
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and/or data rate since one of ordinary skill in the art readily recognizes that adjusting the signal 
strength of transmissions and/or data rate implicitly results in a proportional adjustment of the 
transmission power level. Additionally, the present amendment of "available data rate" and 
"technology supported" are obvious variations, wherein it is well known in the art for a data rate 
to be based upon signal strength and supported technology. 

Additionally, at the time of filing, the claims of Application Nos. 10/781,121 and 
10/781,250 are written to be identical to claims 1-5 of the instant application with the exception 
that the preamble of the claims of the latter application recites a "program product" whereas the 
preamble of the claims of the instant application recites a "method", and the instant application 
presently includes the additional limitation of "operating on a first channel". At the time of the 
invention it would have been obvious to one of ordinary skill in the art to utilize a program 
product for performing a method since one of ordinary skill in the art readily recognizes that a 
program product may advantageously perform steps of a method in order to provide a functional 
operation. Additionally, the present amendment of "available data rate" and "technology 
supported" are obvious variations, wherein it is well known in the art for a data rate to be based 
upon signal strength and supported technology. Furthermore, Examiner takes official notice that 
it is well known in the art that a plurality of access points may operate on the same channel, and 
thus, at the time of the invention it would have been obvious to one of ordinary skill in the art to 
operate the access points on a first channel since it is well known in the art that a plurality of 
access points may operate on the same channel. 

Further, at the time of filing, the claims of Application No. 10/780,804 and 10/780,214 
are identical to claims 1 -5 of the instant application with the exception that the latter applications 
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include the additional language of "logic for", and the instant application presently includes the 
additional limitation of "operating on a first channel". At the time of the invention it would have 
been obvious to one of ordinary skill in the art to implement steps of an invention within logic 
since one of ordinary skill in the art readily recognizes that it is well known in the art to 
implement steps of invention with logic in order to perform the invention. Additionally, the 
present amendment of "available data rate" and "technology supported" are obvious variations, 
wherein it is well known in the art for a data rate to be based upon signal strength and supported 
technology. Furthermore, Examiner takes official notice that it is well known in the art that a 
plurality of access points may operate on the same channel, and thus, at the time of the invention 
it would have been obvious to one of ordinary skill in the art to operate the access points on a 
first channel since it is well known in the art that a plurality of access points may operate on the 
same channel. 

Finally, at the time of filing; the claims of Application No. 10/781 ,284 are identical to the 
claims of the instant application with the exception that the instant application presently includes 
the additional limitation of "operating on a first channel". As discussed above, Examiner takes 
official notice that it is well known in the art that a plurality of access points may operate on the 
same channel, and thus, at the time of the invention it would have been obvious to one of 
ordinary skill in the art to operate the access points on a first channel since it is well known in the 
art that a plurality of access points may operate on the same channel. Additionally, the present 
amendment of "available data rate" and "technology supported" are obvious variations, wherein 
it is well known in the art for a data rate to be based upon signal strength and supported 
technology. 
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8. This is a provisional obviousness-type double patenting rejection because the conflicting 
claims have not in fact been patented. 

Conclusion 

9. Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1 1 36(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 

10. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Justin M. Philpott whose telephone number is 571 .272.3162. The 
examiner can normally be reached on M-F, 9:00am-5 :00pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Chi Pham can be reached on 571.272.3179. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Justin M Philpott 




